observed the truck which he cited backing up into the pit
(Tr. 124) .  He also confirmed that he was concerned and upset
over the fact that the truck was taken out of service by
Mr. Coleman (Tr. 125).  He identified photographic exhibits
R-2(a) through 2(F), as the truck in question (Tr. 128).

The Jurisdictional Question

During his opening statement at the hearing, the
respondent's counsel stated that in a prior civil penalty
proceeding concerning these same parties, Docket No. CENT 81-78,
MSHA's Kansas City Regional Solicitor's Office filed a motion
to withdraw its proposal (for assessment of civil penalty, and
that it did so on the ground that the respondent was not an
"independent contractor" within the meaning of the Act (Tr. 11) .
A copy of the motion is a matter of record, (exhibit R-l) ,
and it states in pertinent part as follows:

* * * As grounds for this motion, the
Secretary states that after a review of the
facts and circumstances regarding the issuance
of citation 1023638 he has determined that
at the time this citation was issued Johnson's
Trucking, Inc., was not acting with respect
to the mine operator as an 'independent con-
tractor ' within the meaing of that term as
used in section 3(d) of the Act and Part 45
of Title 30 of the Code of Federal Regulations.

Petitioner's counsel stipulated that the motion in question
was filed, and he confirmed that it was filed with Commission
Judge Charles C. Moore,, and that Judge Moore granted the
motion and dismissed the prior case by an order entered on
January 8, 1982 (Tr. 14).  When asked about the supporting
reasons for the Kansas City Solicitor's motion to withdraw
for lack of jurisdiction, counsel stated that "I'm not really
sure," but he went on to explain that he was advised that
the solicitor's office advised that "he didn't have control
over the work site, and so forth, and I just got the opinion,
that maybe they were going under some of the old type of case
law decision, with respect to independent contractors"
(Tr. 14-15).  Counsel confirmed that at the time the motion
was filed, MSHA's Independent Contractor regulations had
been adopted and published at 30 C.F.R. part 45 (Tr. 15).

In further explanation as to why the prior case was
withdrawn, petitioner's counsel .stated as follows (Tr. 16) :

MSHA does have some internal informal guide-
lines, for when to cite truckers, not having
back-up alarms, and it's my understanding in
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